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Abstract: 
The number of homeless people with a mental illness in Australia is thought to be as high as 80%.  This workshop will outline the interplay between homelessness, mental health and the law, and will discuss the way in which laws can criminalise the behaviour of homeless people with a mental illness.  The workshop will focus on laws and practices in Queensland and will draw on case studies from the Homeless Persons’ Legal Clinic.  Strategies for reform will also be discussed. 

· Thank you for the opportunity to speak at today’s conference. 

· Acknowledge traditional owners

What I hope to do today is to highlight the links between homelessness / mental health and criminal behaviour in Queensland. 

I’m going to talk about homelessness, the interplay between homelessness and poor mental health, and the way in which our laws and legal system can criminalise the behaviour of homeless people.  In terms of strategies for reform, there have been some important developments both in research and court strategies on mental health & homelessness, which I will also touch on. 

QPILCH Homeless Persons’ Legal Clinic 
Very quickly, I’ll give you an overview of our service, as some of you may not be familiar with the work we do. 
QPILCH HPLC is an outreach legal service which provides free legal advice and assistance to people at risk of or experiencing homelessness in Queensland.  
We operate 8 outreach legal clinics at locations where homeless people frequent.  In Brisbane, our clinics are located at the following areas: 

	Clinic Location
	Time & Day

	HART4000
	Fortnightly Tuesday 10am – 11am



	Brisbane Homelessness Service Centre
	Tuesday 8.30 – 10.30am



	Mission Australia Café one On Wickham
	Thursday 9am – 11am



	Red Cross Youth Night Café
	Tuesday 7pm – 9pm

	Salvation Army Pindari Men’s Hostel
	Fortnightly Wednesday 9.30 – 11.30am

	Salvation Army Pindari Women’s Hostel
	Fortnightly Wednesday 12 – 2pm



	Anglican Women’s Hostel
	Fortnightly Tuesday 10 – 11am

	4AAA Kiosk, Boundary Street West End
	Friday 12.30 – 1.30pm




Eleven private law firms operate the clinics and provide volunteer lawyers on a rostered basis to undertake legal casework, research and advice.  

The HPLC is also involved in systemic law reform and legal advocacy to agitate for positive law reform of law and policy issues as they affect homeless people. 

Homelessness – overview
Homelessness means more than not simply having a roof over one’s head.  In Australia, the most recognised definition of homelessness is one which categorises homeless as primary, secondary or tertiary homelessness.
  Primary homelessness refers to people without conventional accommodation, such as sleeping rough in parks or on the streets, squatting, living in vehicles or in improvised dwellings.  Secondary homelessness refers to people moving between various forms of temporary shelter, such as refuges, emergency hostel accommodation or ‘couch surfing’ between the homes of family and friends.  Tertiary homelessness is where a person lives in a boarding house on a medium to long-term basis, including marginally housed residents who live in caravan parks because they are unable to afford or find alternative accommodation.  

In addition to housing status, homelessness also refers to a person’s feelings of disconnection and exclusion from society.  The Council to Homeless Persons defines a homeless person as someone who is “without a conventional home, who lacks the social and economic supports that a home normally affords.”
 Many of the clients of the Homeless Persons’ Legal Clinic have lost contact with their family members, and many have mental health and/or substance-abuse issues.  Being “at home” therefore incorporates subjective feelings of personal safety, connectedness with one’s community and a sense of personal autonomy and control. 

How big an issue is homelessness in Queensland?
Homelessness is a significant social issue in Queensland.   The Australian Bureau of Statistics estimates that on the night of the 2001 census, 24,596 people were homeless in Queensland.
 Of that number, an estimated 16% of people were primary homeless, 62% secondary homeless and 22% tertiary homeless.  The rate of homelessness for Queensland in 2001 was 69.8 per 10,000, the second highest in Australia.  A census by the Brisbane Homelessness Taskforce estimated that on one particular night in 2003, Brisbane had 345 homeless people sleeping rough or in crisis accommodation within three kilometres of Brisbane City Hall.
 
Causes of homelessness 

Causes of homelessness are complex and varied.  Drawing on relevant research, the PILCH Homeless Persons’ Legal Clinic in Victoria notes that the causes are generally acknowledged to include: 
· structural causes (poverty, unemployment and inadequate supply of affordable housing);

· fiscal, social and public policy causes (taxation policy and expenditure on public and community housing, health care, education and vocational training);
· individual causes (ill health, mental illness, intellectual disability, substance and alcohol dependency, problem gambling, domestic violence, family breakdown); and 
· cultural causes (the provision of culturally inappropriate housing or support services to indigenous communities).

PILCH HPLC notes that, in many cases of homelessness, these causes intersect and interrelate. In relation to fiscal policy causes, it is noteworthy that there was no funding in last week’s federal budget to support people experiencing homelessness and mental illness.
 
Homelessness & Exclusion

Social exclusion theory is a frame for understanding the compound disadvantage of people experiencing homelessness.  It is a powerful tool by which to comprehend the process of dispossession and poverty which can create and maintain a situation of homelessness. 
The United Kingdom’s Social Exclusion Unit believes that:

Social exclusion happens when people or places suffer from a series of problems such unemployment, discrimination, poor skills, low incomes, poor housing, high crime, ill health and family breakdown. When such problems combine they can create a vicious cycle.
 

Dimensions and characteristics of exclusion can include: 
· Social exclusion (loneliness, stigma, abuse, relationship and family breakdown) 

· Economic exclusion (unemployment, poverty, breaching of benefits)

· Institutional exclusion (poor health, low education levels, high incarceration rates)
· Territorial exclusion (isolation, marginalization, rootlessness)

· Symbolic exclusion (low self-esteem, self-harm, overdose, suicide).

Homelessness & mental health
It is notoriously difficult to obtain accurate empirical evidence about the extent of mental health problems amongst Australia’s homeless population. However, there are a few studies which we can draw upon to provide us with a reliable snapshot. 

A 2004 Sydney study of homeless persons revealed that, over a 12 month period, 73% of men and 81% of women met criteria for at least one mental disorder and 40% of the men and 50% of the women had at least two mental disorders.  The prevalence rate of schizophrenia among men and women was 23% and 46% respectively.  There was considerable co-morbidity between mental disorders with 20% men and 29% women meeting criteria for two mental disorders.  The prevalence of any mental disorder is four times higher among homeless men and women in inner Sydney than within the Australian general population.
  

In a key study on homelessness and mental disorders in Australia, Parker, Limbers and McKeown argue that while affective and non-psychotic disorders are seen as less severe than ‘major’ psychotic disorders, they are by far the most prevalent amongst homeless people. These illnesses have specific symptoms which impact greatly on everyday life and for which, unlike psychotic illnesses, medication is often ineffective or inappropriate.
 
Our service recognises that homeless people with acute mental health issues probably do not access our service. Our service is not able to assist with complex criminal law matters and we therefore have very little interaction with the Mental Health Court.  In the last 6 months we have not received any requests for assistance in relation to orders or provisions emanating from the Mental Health Act 2000. 

Is mental health a cause or consequence of homelessness?
Changes in mental health service delivery in the 1980s (most notably the process of deinstitutionalisation) resulted in a growing number of homeless people with higher rates of mental illness than the rest of the population.
  It is the experience of our service and the HPLCs in Victoria and New South Wales (as well as our service providers) that homelessness is both a cause and consequence of poor mental health.
  
Mental illness as a cause of homelessness

Mental illness can increase a person’s vulnerability to homelessness. Behavioural symptoms of paranoia, anxiety, depression, delusions, hallucinations and disordered thoughts may fundamentally affect a person’s organisational skills, their relationships with family, flatmates and neighbours, employment opportunities and their ability to maintain tenancy. 
Accordingly, relationship breakdown, housing evictions and loss of employment are just some of the consequences of mental illness which increase the risk of a person entering into homelessness. 
Mental illness as a consequence of homelessness 
There is also considerable evidence establishing that poor mental health is often a consequence of homelessness and can maintain a person’s homelessness. Identified health-related consequences of homelessness include low self-esteem, social isolation and the development and/or exacerbation of existing mental health problems such as schizophrenia and depression.  
PILCH Homeless Persons’ Legal Clinic in Victoria noted that there is mounting evidence regarding the direct correlation between the period of time that person experiences homelessness and the worsening of that person’s mental health, and poor mental health linked to longer periods of homelessness.
  Being homeless and living with a mental illness reduces that person’s ability and range of exits from stressful, dangerous and unhealthy situations to which they are often exposed.
 

Trauma and persistent homelessness

Dr Catherine Robinson from the Sydney University of Technology has done some critical research about the key trajectories which sustain long term homelessness and housing instability. 
Dr Robinson’s research did not focus on why people become homeless but rather, why people continue to experience homelessness in its varying forms. In particular, her research responded to the experience of those with mental illness who have struggled to maintain housing over a long timeframe.
  
“Iterative homelessness” conceptualises homelessness as a repeated uprooting; a process of repeated attempts to establish a home physically and emotionally.  It refers to an experience of homelessness which is ongoing and may involve moving from one form of accommodation to another.

Dr Robinson’s research concludes that breaking the cycle of persistent homelessness requires more than simply addressing poor mental health, poor education, poor employment and limited housing options as linked issues.  It requires an individual healing framework to gradually work through improvements in health, education, employment and housing.
  

The below wheels illustrate Robinson’s framework, which is drawn from Anne Coleman’s conceptualisation of a ‘healing framework’ in the context of indigenous women’s experiences of homelessness.
  

Her key message is that, by addressing the outer rim (the symptoms) you will only bring about change in that part of the wheel only. However, by addressing the causes of trauma (centre of the wheel) and the losses radiating out from there, changes can occur in both the outer rim (symptoms) and the centre of the wheel (causes). 
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Dr Robinson’s potential healing framework is illustrated in the second wheel below, which is also adapted from Coleman’s research. In the healing wheel, the outer rim represents key desirable outcomes for homeless people with mental health disorders. In turn, these desirable outcomes are related to some core aspects of stability and healing, which are practical responses to issues of structural and multiple disadvantage, repeated emotional and spiritual hurt, betrayal and loss.
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The Law and its impact on homeless people with mental illnesses

Keeping in mind the deleterious impact that homelessness has on a person’s mental health, and the vulnerability of people with a mental illness to homelessness, I’d now like to turn our attention to the law and its impact on homeless people.  I will concentrate on summary criminal offences, which comprise the majority of the requests for criminal law assistance to our service. 
Public space law

Compared to other Australian states and territories, Queensland is considered to have an unbalanced “law and order” approach to responding to mental health issues.
 For our client base, this is perhaps best exemplified by Queensland’s public space laws. 
Of the 21% clients who seek assistance with criminal matters from our service, the majority have been charged with one or more of the following offences: 
· Begging in a public place (s8 Summary Offences Act 2005);

· Being drunk in a public place (s10 Summary Offences Act 2005);

· Public nuisance (s6 Summary Offences Act 2005);

· Possession of a dangerous drug (s9 Drugs Misuse Act 1986); 

· Contravening a lawful police direction (s445(2) Police Powers and Responsibilities Act 2000). 

Research by Dr Tamara Walsh on the offence of public nuisance has shown that around 15% of public nuisance defendants in the Brisbane Magistrates Court have recognised cognitive, behavioural or psychological impairments.
  As this figure only represents those defendants whose impairment was raised during court proceedings, and as many impairments go undiagnosed and/or unrecognised by lawyers, Magistrates and other court personnel, this figure is likely to be much higher.  
Mental health findings by Legal Aid Queensland in its ‘Homelessness and Street Offences Project’ in June 2005 were very alarming. That was a discrete pilot project which:   

· provided representation to homeless people in the Brisbane Magistrates Court; and

· researched the offences homeless people were charged with and how they were dealt with by the Courts. 

Of the 60 homeless people that were referred to the Project:

· 39% had been charged with public order or police offences;  

· 74% had previous criminal histories, mostly for summary offences;

· up to 56% of clients had mental health issues; 

· approximately 33% were substance abusers; 

· the majority were sleeping rough at the time of the offence. 

Clearly, the rate of homeless people with a mental illness who get caught up in the cycle of offending is alarming.

The literature is critical of public space laws which criminalise behaviour simply because that behaviour is taking place in public space, and which therefore have a disproportionate impact on homeless people who tend to occupy public space more frequently than other members of the general community.
  
Homeless people often do not have a ‘private space’ to retreat to, and have little choice but to carry out their daily activities (such as urinating, drinking, sleeping and socialising) in public.  

None of those daily activities are illegal except for the fact that they take place in public.  For example, the legal act of drinking is transformed into a criminal offence simply because alcohol is consumed in public.  Public space laws disproportionately target and have a detrimental impact on homeless people, particularly when coupled with selective enforcement of those laws by police officers on people who are clearly impoverished.  
Refusal to comply with a lawful police direction is another common offence which stems from the refusal to ‘move-on’ when directed.  Whilst move-on powers do not criminalise behaviour, they target behaviour that is often associated with homelessness.  The criminalising effect comes into play when a person contravenes a lawful move-on direction, which attracts a fine of up to $3,000.

The law states that if a person’s ‘presence’ causes anxiety to another person, this is sufficient for a move-on direction.  Clearly, this captures the presence of someone exhibiting symptoms associated with poor mental health, e.g., a person hallucinating in public, exhibiting paranoia or having a psychotic episode is likely to cause anxiety to another person, and therefore that person may be lawfully moved out of the area.  Understandably, that person will often not want to ‘move-on’ for reasons of insecurity and/or safety, however a refusal to do so will expose them to a possible charge for contravening a lawful police direction.
  
John’s story illustrates the importance of appropriate accommodation for stability and healing: 

John sought assistance from the Homeless Persons’ Legal Clinic after he had been charged with “unauthorised damage to property” pursuant to section 7 of the Regulatory Offences Act.  
John was diagnosed with severe and chronic depression and as having a personality/anxiety disorder.  Over the past 10 years, had been in insecure accommodation, drifting between sleeping rough, staying in emergency accommodation hostels and friend’s places.  John was unable to get treatment for his condition largely due to his lack of address and poverty.  At the time he approached our Clinic, John found out he had just received public housing, which meant that he would finally be able to commit to regular sessions with his psychiatrist and manage his condition.  
Less than a week after moving into his new residence, John started having difficulties with his neighbour, who was a labourer who worked early.  His neighbour would start scraping metal slats together on his ute at 6am, a noise that was loud and irritating, and which aggravated John’s condition.  John made various complaints about the neighbour’s behaviour to the police and local council, but no-one did anything.  John’s requests to his neighbour to also stop making the noise were ignored.  John eventually “lost it” by throwing a handful of rocks at the house and releasing gas from a nearby gas bottle (which was potentially harmful to himself rather than others).
What John explained was “a cry for help” resulted in him being charged for a criminal offence. He was ultimately fined $200 and a further $100 by way of restoration for the gas bottle.  
Strategies for reform / recommendations
Many strategies for reform have already been articulated in this conference by keynote speakers. The HPLC agrees that the following initiatives are vital to any long–term strategy to reducing the number of homeless people with mental health problems becoming caught up in the cycle of offending:
· addressing public stigma; 

· early intervention programs;
· comprehensive police training;
· strategies to respond to social inclusion; 

· housing, and the importance of connecting housing with intensive support;
· need for holistic and tightly integrated service delivery;
· greater funding for NGO sector. 

From a legal perspective, we consider there needs to be ongoing reform of public space laws which criminalise the behaviour of vulnerable people, in particular people with a mental illness, those with cognitive impairments, homeless people, Indigenous people and young people. 
In December 2004, State Cabinet approved a range of initiatives to minimise the impacts of the Summary Offences Act 2005 on homeless and Indigenous people. 

One of those initiatives was the establishment of a pilot court diversion program for homeless people charged with public space offences. 

Some of the key objectives of the pilot program are to: 

· support homeless people charged with public space offences through the court system;

· divert homeless people away from sentencing and into support services such as accommodation and health services;

· reduce the number of fines for public space offences for homeless people;

· prevent the entrenchment of homeless people in a cycle of offending and punishment. 

Our service is one of the agencies on the multi-agency reference group supporting the program.  
In addition to the court diversion program, the Brisbane Magistrates Court has also introduced a Special Circumstances Court to divert people with impaired decision making capacity (as a result of mental health issues, intellectual disability or brain/neurological disorders) into a range of programs to address their underlying ‘offending’ behaviour. 
Both the Homeless Persons’ Court Diversion Program and the Special Circumstances Court are in their infancy.  There is a lot of positive energy within the Brisbane Magistracy, Department of Justice & Attorney-General and community stakeholder groups about the programs, and there is a genuine desire for the courts to support people by providing positive diversionary mechanisms which successfully help to break the cycle of offending.  Obviously there are a lot of logistical issues which require ironing out, and this will take time and patience by all involved. 

Ultimately, we consider that diversion should ideally take place at the point of initial contact with the police, rather than once a person has entered the criminal justice system after being charged for a summary criminal offence.  Informal referrals to community agencies as an alternative to arrest are, in our view, far more suitable to simplistic “law and order” approaches which overwhelmingly fail to acknowledge that ‘offending’ behaviour results from homelessness, poverty, poor mental health and community intolerance.  
Iris shares her final message and recommendations: 
  

… housing is so vitally important. Housing that’s integrated into the community, that is not little enclaves, not mini institutions or anything else.  That prevention is better than cure, it’s been around for a long time that philosophy but it seems with mental health people still can’t acknowledge it… if people who are mentally ill can be more comfortable with it and that comes from more community acceptance to a degree, then they’re going to be more aware of what’s happening with them and not so afraid to go out and look for help… housing and mental health do need to get together, they do need to acknowledge that putting people with mental illness into ghettos.. is a no no ‘cos they can’t cope with it… 
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